THE CITY OF

NORFOLK
March 5, 2019

To the Honorable Council
City of Norfolk, Virginia
Christine Morris, Chief Resilience Officer
Office of Resilience

From:

Subject:
Purchase agreement for a
permanent easement at 2607 Marlboro
Avenue as part of the Ohio Creek Project
Ward/Superward: 4/7

Reviewed:
atheryn K. Whitesell, Deputy City Manager

Item Number:

Approved:
Douglas P Smith, City Manager

I.
II.

R-1

Recommendation: Adopt Ordinance/Resolution
Applicant: City of Norfolk

III.

Description:
This agenda item is an ordinance to authorize the purchase of a permanent easement at 2607
Marlboro Avenue for use in the construction of the coastal protection in the Ohio Creek
Project.

IV.

Analysis
Under a grant award from the U.S. Department of Housing and Urban Development (HUD)
through the National Disaster Resilience Competition (NDRC), The City of Norfolk is
undertaking a comprehensive flood risk management project in the Ohio Watershed
including the neighborhoods of Chesterfield Heights and Grandy Village on the eastern
branch of the Elizabeth River. Improving the coastal protection requires the installation of an
earthen berm through along the coastline of the Chesterfield Heights neighborhood. The
property is being acquired by the City to be used in the installation of that berm.

V.

Financial Impact
Permanent easement purchase price and assessments are covered the HUD NDRC grant.
Permanent Easement Price
Additional Conveyance Costs
Total Authorized

$3,250
$10,000
$13,250

810 UNION STREET, SUITE 1101 a NORFOLK VIRGINIA 23510 ' 757-664-4242
www.norfolk.gov

VI.

Environmental
An environmental impact statement for the project is under development. It is anticipated
that the project will have a net benefit environmental impact on the neighborhood.

VII.

Community Outreach/Notification
The Ohio Creek project has had an extensive outreach component including over 25
community meetings in the neighborhoods. Public notification for this agenda item was
conducted through the City of Norfolk's agenda notification process.

VIII.

Board/Commission Action
N/A.

IX.

Coordination/Outreach
This letter and ordinance have been coordinated with City Attorney's Office.

Supporting Material from the Department of Office of Resilience:
•

Ordinance

•

Easement Purchase Agreement for 2607 Marlboro Avenue
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NORFOLK, VIRGINIA

ORDINANCE No.
AN ORDINANCE AUTHORIZING THE CITY MANAGER TO
NEGOTIATE
AN
AGREEMENT
IN
SUBSTANTIAL
CONFORMITY WITH THE TERMS AND CONDITIONS OF
THE ATTACHED EASEMENT PURCHASE AGREEMENT, FOR
THE PURPOSE OF CONSTRUCTION AND MAINTAINING A
BERM AT 2607 MARLBORO AVENUE, IN THE CITY OF
NORFOLK,
FOR
THE
OHIO
CREEK
WATERSHED
IMPROVEMENT PROJECT, AUTHORIZING THE PURCHASE
OF
SAID
EASEMENT,
AND
AUTHORIZING
THE
EXPENDITURE OF A SUM OF UP TO $13,250.00 FOR
SUCH
PURPOSE
FROM
FUNDS
HERETOFORE
APPROPRIATED.

WHEREAS, Section 2 of the Charter of the City of Norfolk
authorizes the purchase of real property by the City for its
purposes; and
WHEREAS,

by ordinance

No.

46,717,

the

City

Council

accepted, appropriated and authorized the expenditure of Community
Development

Block

Grant

Funds

for

the

Ohio

Creek

Watershed

Improvement Project; now, therefore,
BE IT ORDAINED by the Council of the City of Norfolk:
Section 1:- That the purchase of an easement in the
property located at 2607 Marlboro Avenue, is hereby
authorized and approved.

Section 2:- That the City Manager is hereby
authorized to negotiate an agreement for the purchase
of the aforesaid easement in substantial conformity
with the terms and conditions of the Easement Purchase
Agreement, a copy of which is attached hereto and made
a part of this ordinance as Exhibit A.
Section 3:- That the City Manager is further
authorized to correct, amend or revise the Easement
Purchase Agreement as he may deem advisable and in a
manner satisfactory to the City Attorney and
consistent with this ordinance to carry out the
intentions of the Council.
Section 4:- That the City Manager is authorized to
accept a Deed, in form satisfactory to the City
Attorney, conveying the aforementioned easement to
the City of Norfolk, to expend up to $13,250.00 to
pay the purchase price of $3,250.00 and the purchase
costs, and to do all other things necessary and proper
to effect the conveyance of the real property to the
City.
Section 5:- That this ordinance shall be in effect
from and after its adoption.

ATTACHMENT:
Exhibit A (14 pages)
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EXHIBIT A
EASEMENT PURCHASE AGREEMENT
THIS EASEMENT PURCHASE AGREEMENT ("Agreement") is dated as of the
day of
, 2019, by and between GEORGE C. VANCE, ("Seller" or "Owner"), and
the CITY OF NORFOLK, a municipal corporation of the Commonwealth of Virginia,
("Purchaser" or "City").

WITNES SETH:
WHEREAS, Owner is the owner of certain real property located at 2607 Marlboro
Avenue in the City of Norfolk ("Property"); and
WHEREAS, City wishes to acquire an easement ("Easement"), as described in Exhibit A
hereto attached and incorporated by reference, on the Property for the Ohio Creek Project under
the National Disaster Resilience Competition program of the Community Development Block
Grant of the U.S. Housing and Urban Development Administration ("CDBG-NDRC"); and
WHEREAS, Owner desires to sell and City desires to purchase the Easement upon the
terms and conditions set forth in this Agreement; and
WHEREAS, certain conditions are necessitated by the regulatory requirements of the
CDBG-NDRC; and
WHEREAS, the parties intend that these recitals be incorporated by reference into this
Agreement.
NOW, THEREFORE, for and in consideration of the mutual covenants contained in this
Agreement, Owner and City agree to the following.

ARTICLE I
PURCHASE PRICE
1.1.
Purchase Price. The purchase price for the Easement shall be the sum of
Three Thousand Two Hundred Fifty Dollars ($3,250.00).
Manner of Payment. Payment shall be delivered in the form of a City check, or
1.2
by wire transfer of funds at Closing.

ARTICLE II
CONVEYANCE
Deed of Easement. The Easement shall be conveyed by Deed, free and clear of all liens,
but subject to all encumbrances, easements, matters of survey and restrictions of record. The
Deed of Easement, a draft of which is hereto incorporated by reference and attached as Exhibit
B, will be recorded in the land division of the Circuit Court of the City of Norfolk.

ARTICLE III
CLOSING
3.1. Time and Place. The Closing ("Closing") shall be held at the offices of the
Norfolk City Attorney after all the conditions and obligations of the parties of this Agreement are
met. The satisfaction of all conditions specified below may result in a one-year lapse between
the date of this Agreement and the date of the Closing.
3.2.
Conditions to Closing. City's obligations under this Agreement are subject to the
satisfaction of the following conditions as of the date of Closing (or as of such earlier date
specified):
(a)
Title Matters. City shall have obtained a commitment (the "Title
Commitment") for issuance of an ALTA Owner's Policy of Title Insurance (the "Title Policy").
In the event that the Title Commitment and/or any other physical survey obtained by City
discloses defects of title or other matters unsatisfactory to City, City shall notify Owner in
writing (an "Objection Notice") on or before the sixtieth (60th) day after the date of complete
execution of this agreement, of such title defects or other matters to which City objects. Owner
covenants that it shall cure all title objections which may be cured by execution of a document
requiring the signature of no party other than Owner (including any affidavits which may
reasonably be required by the title insurer).
(b)
Representations and Warranties. Owner's representations and warranties,
as set forth in Article IV shall be true and correct (with respect to representations) and
unbreached (with respect to warranties) in all material respects as of the date of Closing.
(c)
Environmental Report. City shall have received a satisfactory Phase I
environmental report on the Property. Such Phase I study shall be performed within the sixtyday period following complete execution of this agreement. If such report is unsatisfactory, as
determined by City in its sole discretion, City shall order a Phase II study and do all things
necessary to complete the Environmental Review Record required by the CDBG-NDRC process.
City shall notify Owner in writing about the Phase II study prior to the end of such sixty-day
period.
- 2 -

(d)
CDBG-NDRC Requirements. City shall have received approval of the
Environmental Review Record (environmental certification) for the Property, approval of the
Environmental Impact Statement for the Ohio Creek Project and shall have obtained approval of
a Request for Release of Funds for the Property and Project construction funds from the United
States Housing and Urban Development Administration.
(e)
Ohio Creek Project Design. The Property is included as part of the Ohio
Creek Project in the 100% complete schematic design documents.
In the event any of the above conditions are unsatisfied at the time for Closing, and are
not waived in writing by City, proper notice having been given to Owner as specified herein, or
if City decides prior to the end of the sixty-day period following complete execution of this
agreement, in its sole discretion, that the property is not satisfactory for the City's purposes, City
may, at its election, terminate its obligations under this Agreement, whereupon this Agreement
shall become null and void, no party having any further right or obligation hereunder.
3.3. Closing Costs. Owner shall pay any required Virginia Grantor's tax charged
upon the recordation of the Deed, and City shall pay all other required recordation taxes and fees
to record the Deed. City shall pay all costs of title insurance, survey, due diligence reports and
similar inspections.
Each party hereto shall pay its own attorney's fees. City shall be
responsible for the payment (or waiver therefrom) of all real estate taxes and assessments
attributable to the Property coming due subsequent to the date of Closing.
3.4. Items to be Delivered by Owner. At Closing Owner shall assign and/or deliver to
City the Deed of Easement provided for in Article II hereof.
3.5
Right Of Entry. City and City's authorized representatives may at any reasonable
time and after giving reasonable notice to Owner, enter upon the Property for the purpose of
making inspections, appraisals, surveys, including the cutting of Survey lines and putting up
markers and driving stubs and stakes, site analysis, engineering studies, core sampling for
engineering reports, and locating existing rights of way, easements, and utilities. City will
exercise this right of entry in such a way so as to not cause unreasonable damage to the Property.
City agrees, to the extent permitted by law, to indemnify, defend, and save harmless the Owner
from all claims of liability for any personal injury or property damage or otherwise to any person
or property caused by any action or omission of City or its agents. Owner agrees to indemnify
and save harmless the City from all claims of liability for any personal injury or property damage
or otherwise to any person or property caused by action or omission of Owner or its agents.
ARTICLE IV
OWNER'S REPRESENTATIONS AND WARRANTIES
Owner hereby makes the following warranties, representations and covenants with
respect to the Property:
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4.1.
Leases and other Agreements. At the time of closing, there shall be no written or
unwritten agreements recorded or unrecorded, affecting or relating to the use of the easement.
4.2.
Litigation. There is no claim, action, suit, investigation or proceeding, at law, in
equity or otherwise, now pending or, to the best of Owner's knowledge, threatened against
Owner, or with respect to the Property, to which City might become a party. Owner is not
subject to the terms of any decree, judgment or other action of any court, administrative agency
or arbitrator, which has or could result in a material adverse effect on the Property or Owner's
obligations hereunder.
4.3. Governmental Requirements. Owner has not received any notice of violation of
any federal, state, city, or other governmental order or requirement issued by any governmental
body or by any action in any court, against or affecting the Property that has not been fully
complied with in all respects to the satisfaction of the governmental authority having jurisdiction.
4.4.

Assessments. There are no unpaid special assessments which affect the Easement.

4.5. No Conflict. Neither the execution nor the delivery of this Agreement or the
documents contemplated hereby, nor the consummation of the conveyance of the easement to
City, will conflict with or cause a breach of any of the terms and conditions of, or constitute a
default under, any agreement, commitment, note, mortgage, lease, bond, license, permit or other
instrument or obligation by which Owner is bound.
4.6.
Owner's Authority. Owner has full power to enter into this Agreement and to
perform its obligations hereunder.
4.7.
Environmental Matters. To the best of Owner's knowledge, without any
investigation, (i) there are no "hazardous substances" (as defined in Comprehensive
Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. §§9601 et seq., as
amended) at the Property; (ii) there has been no release or threat of release of any such hazardous
substance; (iii) the Property is not subject to regulation by any governmental entity as a result of
the presence of (A) stored, leaked or spilled petroleum products, (B) underground storage tanks,
(C) an accumulation of rubbish, debris or other solid waste, or because of the presence, release,
threat of release, discharge, storage, treatment, generation or disposal of any "hazardous waste"
(as defined in the Resource Conservation and Recovery Act, 42 U.S.C. §§6901 et seq., as
amended), or "toxic substance" (as defined in the Toxic Substance Control Act, 15 U.S.C.
§§2601 et seq., as amended), including without limitation asbestos and items or equipment
containing polychlorinated biphenyls (PCBs) in excess of 50 parts per million; (iv) no
environmental condition exists on the Property that either (A) requires the owner of the Property
to report such condition to any authority or agency of the State of Virginia or (B) requires the
owner of the Property to make a notation of such condition in any public records or
conveyancing instrument upon the conveyance of the Property; and (v) Owner has not received
any written notice that any condition exists on the Property that is characterized by any
governmental authority as an actual or potential danger to the environment or public health.
- 4 -

ARTICLE V
CITY'S WARRANTIES
City hereby makes the following warranties and representations with respect to the
purchase of the Property:
5.1. No Conflict. Neither the execution nor the delivery of this Agreement or the
documents contemplated hereby, nor the consummation of the conveyance of the Property to
City, will conflict with or cause a breach of any of the terms and conditions of, or constitute a
default under, any agreement, commitment, note, mortgage, lease, bond, license, permit or other
instrument or obligation by which City is bound.
5.2. City's Authority. City has full power, authorization and approval to enter into this
Agreement and to carry out its obligations hereunder.

ARTICLE VI
NOTICES
All notices called for hereunder shall be in writing and shall be deemed to have been
given when sent by registered or certified mail, return receipt requested, if to
Christine Morris, Chief Resilience Officer
Office of Resilience
501 Boush Street
Norfolk, Virginia 23510

City:

With copy to:
Bernard A. Pishko, Esq.
City Attorney
908 City Hall Building
Norfolk, Virginia 23510
or if to Owner:

George C. Vance
2609 Marlboro Avenue
Norfolk, Virginia 23504

or to such other address as the party to receive such notice may hereafter request by written
notice to the other.
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ARTICLE VII
MISCELLANEOUS
7.1.
Risk of Loss; Taking. In the event of a fire or other casualty to the Property or
any portion thereof, City shall not have the right to terminate this Agreement unless a casualty is
of such a nature to make the Property no longer functional or usable to the City. Any such
termination notice shall be given within ten (10) days after City receives written notice of the
casualty. If City does not terminate this Agreement pursuant to the preceding sentence, the
parties shall proceed to Closing on all of the terms and conditions of this Agreement, with no
change or reduction in the Purchase Price.
7.2.
Right to Assign. City shall have the right to assign this Agreement to any person,
firm, partnership or corporation it selects.
7.3.
Survival of Agreement. The provisions contained in this Agreement, including
Owner's obligations, warranties and representations included in Article IV, will be true as of the
date of this Agreement and as of the date of Closing and will survive the Closing.
7.4.
Entire Agreement. This Agreement contains the entire agreement of the parties
and will supersede the terms and conditions of all prior written and oral agreements, if any,
concerning the matters it covers. The parties acknowledge there are no oral agreements,
understandings, representations, or warranties that supplement or explain the terms and
conditions contained in this Agreement. This Agreement may not be modified except by an
agreement in writing signed by the parties.
7.5.
Gender; Number. All pronouns shall be construed to be of such gender and
number as the context may require.
7.6. Headings. All headings are for convenience of reference only and do not
constitute a part of this Agreement or affect its meaning.
7.7. Governing Law. This Agreement shall be construed in accordance with the laws
of the Commonwealth of Virginia.
7.8. Additional Documentation. Each party shall, upon request from the other from
time to time (before or after Closing), take such acts and provide such additional documentation
as shall be reasonably requested and reasonably necessary or desirable in order to effect the
provisions of this Agreement. This obligation shall survive Closing.
7.9.
Severability. This Agreement will be construed in its entirety and will not be
divisible, except that the invalidity or unenforceability of any provision hereof will in no way
affect the validity or enforceability of any other provision.
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7.10. Choice of Venue. The parties hereby consent to the venue of the courts of the
City of Norfolk, Virginia in connection with any action, suit, or proceeding arising out of this
Agreement.
7.11. Successor. This Agreement will be binding upon and the obligations and benefits
hereof will accrue to the parties hereto, their heirs, personal representatives, successors, and
assigns.
7.12. Counterparts. This Agreement may be executed in any number of counterparts,
each will be considered an original, and together they will constitute one Agreement.

WITNESS the following duly authorized signatures:
GEORGE C. VANCE

CITY OF NORFOLK

Douglas L. Smith, City Manager
ATTEST:

City Clerk

Date

APPROVED AS TO CONTENT:

Chief Resilience Officer

APPROVED AS TO FORM AND CORRECTNESS:

Deputy City Attorney
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CERTIFICATION
I hereby certify that the money for this Agreement is in the City Treasury to the credit of
the fund from which it is to be drawn and not appropriated for any other purpose.
ACCOUNT:
AMOUNT: $3,250.00
CONTRACT NO.:
VENDOR CODE:

Director of Finance

- a -
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EXHIBIT A
2607 MARLBORO AVENUE

BERM PERMANENT EASEMENT
ALL THOSE certain piece or parcel of land, situate, lying and being in the City of Norfolk,
Virginia, said parcel being a portion of Lot 5, Block 1, as shown on plat entitled "Plan "A",
Chesterfield Heights", dated October 24, 1904, and duly recorded in the Clerk's Office of the
Circuit Court of Chesapeake (formerly Norfolk County), Virginia, in MB 6, Page 53B, and being
further described as follows: BEGINNING at the northwest corner of said Lot 5, S 79°45'09" E,
a distance of 38.48' to a point along the northern property line of said lot; thence,
S 37°37'39" W, a distance of 83.39' to a point along the western property line of said lot; thence,
along the said western property line, N 10°0851" E, a distance of 74.05' to the point of beginning.
The above-described parcel contains 1,425 Sq. Ft. or 0.033 Ac., more or less.

EXHIBIT B
THIS DEED OF EASEMENT is made this

day of

2019, by and between GEORGE C. VANCE, Grantor, and the CITY OF NORFOLK, a municipal
corporation of the Commonwealth of Virginia, Grantee, whose address is 810 Union Street, Norfolk,
Virginia, 23510.
WITNESSETH:
WHEREAS, the Grantor is the sole owner and proprietor of certain property located
at 2607 Marlboro Avenue in Norfolk, Virginia; and
WHEREAS, it is the desire and intent of the Grantor to grant and convey unto the
Grantee a permanent berm easement more particularly described hereinafter.
NOW, THEREFORE, for and in consideration of the premises and the sum of Three
Thousand Two Hundred Fifty Dollars ($3,250.00), cash in hand paid, receipt of which is hereby
acknowledged, the Grantor does hereby grant and convey unto the City of Norfolk, Virginia, its
successors and assigns, the permanent berm easement as described in Exhibit A and as shown on
Exhibit B, both exhibits hereto incorporated by reference and attached.
Said easement shall be for the purpose of constructing, operating, maintaining, adding
to, or replacing a present or future earthen berm and drainage grading, necessary for flood protection.
Said easement is subject to the following conditions:
1.

All structures and appurtenant facilities, which are installed in the easement,

shall be, and remain, the property of the City, its successors and assigns.
2.

The City and its agents shall have full and free use of the said easement for the

purposes named, and shall have all rights and privileges reasonably necessary to the utilization of the
easement and the right to use adjoining land of the Grantor where necessary; provided, however, that

its right to use adjoining land shall be exercised only during periods of actual construction or
maintenance, and further, the City shall at its own expense restore, as nearly as possible, the premises
to their original condition, such restoration including the replacement of fences, and the reseeding or
resodding of lawns. This right shall not be construed to allow the City to erect any building or
structure of a permanent nature on such adjoining land.
3.

The City shall have the right to trim, cut, and remove trees, shrubbery, fences,

structures, or other obstructions or facilities in or near the easement being conveyed, deemed by it to
interfere with the proper and efficient construction, operation, and maintenance of said easement;
provided, however, that the City shall at its own expense restore, as nearly as possible, the premises
to their original condition, such restoration including the replacement of fences, and the reseeding or
resodding of lawns or pasture areas, but not the replacement of structures, trees, or other facilities
located within the easement.
4.

The Grantor reserves the right to make any use of the easement herein granted

which may not be inconsistent with the rights herein conveyed or interfere with the use of said
easement by the City for the purposes named; provided, however, that the Grantor shall not erect any
roadway, building, or other structure on the easement without obtaining prior written approval with
the City.
5.

This easement shall constitute a covenant running with the land, and shall be

binding on the Grantor, his executors, assigns, heirs, and any other successors in interest.
6.

The Grantor covenants that he is seized of the land in fee simple out of which

this easement is conveyed and that he has the right to convey the said easement to the City.
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WITNESS the following signatures and seals:
GEORGE C. VANCE

COMMONWEALTH OF VIRGINIA
AT-LARGE, to-wit:
I,
, a Notary Public At-Large in and for the Commonwealth
of Virginia, hereby certify that George C. Vance, having identified himself and personally known to
me, whose name is signed to the foregoing writing, bearing date of the
day of
, 2019, has acknowledged the same before me in the City of Norfolk.
Given under my hand this

day of

,2019.

Notary Public
My commission expires:
My Notary registration Number:

ACCEPTED BY THE CITY OF NORFOLK:

[SEAL]
Douglas L. Smith, City Manager
ATTEST:

City Clerk
[SEAL]
Approved as to form and correctness:

Deputy City Attorney
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EXHIBIT A
2607 MARLBORO AVENUE

BERM PERMANENT EASEMENT
ALL THOSE certain piece or parcel of land, situate, lying and being in the City of Norfolk,
Virginia, said parcel being a portion of Lot 5, Block 1, as shown on plat entitled "Plan "A",
Chesterfield Heights", dated October 24, 1904, and duly recorded in the Clerk's Office of the
Circuit Court of Chesapeake (formerly Norfolk County), Virginia, in MB 6, Page 53B, and being
further described as follows: BEGINNING at the northwest corner of said Lot 5, S 79°45'09" E,
a distance of 38.48' to a point along the northern property line of said lot; thence,
S 37°37'39" W, a distance of 83.39' to a point along the western property line of said lot; thence,
along the said western property line, N 10°0851" E, a distance of 74.05' to the point of beginning.
The above-described parcel contains 1,425 Sq. Ft. or 0.033 Ac., more or less.
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